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Court of Appeals of the District of Columbia 


No. 4570. i 

l 

Flint River & Northeastern R. R. Co.; Appellant, 


vs. 


A. W. M ellon, Director General of Railroads, Etc. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 46112. ! 

i 

Flint River & Northeastern R. R. Co;, Plaintiff, 

VS. j 

A. W. A r ellon, Director General of Railroads, as Agent 
for the President of the United States, Defendant. 

United States of America, • 

District of Columbia , ss; 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of 'Washington, in said Dis¬ 
trict, at the times hereinafter mentioned,: the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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Bill t<> Rescind Contract. 


Filed September 21, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

Xo. 46112. 

Flint River & Northeastern R. R. Co., Plaintiff, 

vs. 

A. AY. Mellon, Director General of Railroads, as Agent 
for the President of the United States, Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiff, the Flint River & Northeastern R. R. Co., re¬ 
spectfully represents and shows to the Court: 

1. That plaintiff is a corporation created and organized 
under the laws of the State of Georgia, having its principal 
place of business at Moultrie, Ga.; that it is a citizen of that 
State and during the period of federal control as herein¬ 
after defined it operated a steam railroad and engaged as 
a common carrier in general transportation. 

2. That the defendant, A. AY. Mellon, is Director Gen¬ 
eral of Railroads and is acting under due and lawful ap¬ 
pointment by the President of the United States. 

3. That under and by virtue of an Act of Congress ap¬ 
proved August 29, 1916 (39 S. L. 645) the President of the 
United States by proclamation dated December 26, 1917, 
effective January 1. 1918, took over the possession, use, 
control and operation of certain steam railroad systems 

of transportation in the United States. 

2 4. That tlie Act of Congress approved March 21, 

1918 (40 S. L. 451) commonly known as the Federal 
Control Act, provides inter alia: 

(a) “Sec. 1. That the President having in time of war 
taken over the possession, use, control and operation (called 
herein federal control) of certain railroads and systems of 
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transportation (called herein carriers), is hereby author¬ 
ized to agree with and to guarantee to any such carrier 
making operating returns to the Interstate Commerce Com¬ 
mission, that during the period of such federal control it 
shall receive as just compensation an annual;sum, payable 
from time to time in reasonable installments, for each year 
and pro rata for any fractional year of such federal con¬ 
trol not exceeding a sum equivalent as nearly as may be 
to its average annual railway operating income for the 
three years ended June thirtieth, nineteen hundred and 
seventeen. * * * ; 

(b) “That every railroad not owned, controlled, or oper¬ 

ated by another carrier company, and which has heretofore 
competed for traffic with a railroad or railroads of which 
the President has taken the possession, use^ and control, 
or which connects with such railroads and is engaged as a 
common carrier in general transportation, shall be held 
and considered as within “Federal Control'’ as herein de¬ 
fined, and necessary for the prosecution of the war, and 
shall be entitled to the benefit of all the provisions of this 
act; * * * ! 

(c) “Sec. 14 * * * That the President may, prior to 

July first, nineteen hundred and eighteen, relinquish con¬ 
trol of all or any part of any railroad or system of trans¬ 
portation, further federal control of which the President 
shall deem not needful or desirable; and the President may 
at any time during the period of Federal control agree with 
the owners thereof to relinquish all or any part of any rail¬ 
road or system of transportation.” 

5. That from Januarv 1, 1918, the beginning of Federal 
control, to July 1, 1918, plaintiff engaged as a common car¬ 
rier by steam railroad in general transportation and the 
lines operated by it connected at Pelham, pa., with the 
Atlantic Coast Line Railroad of which the President had 
taken the possession, use and control. Plaintiff is advised 
and believes and therefore avers that during this period 
its properties were under federal control within the mean¬ 
ing of Section 1 of the Federal Control Act and that it is 
entitled to all the benefits of said act including the meas¬ 
ure of compensation guaranteed by the provisions 
3 of said act. j 

(I. That the proclamation of the President, re¬ 
ferred to in paragraph 3 hereof, under which the posses- 
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sioii, use and control of certain transportation systems of 
1 lie United States were taken over bv the Director General, 
provided, inter alia, that 

“Until and except so far as said Director shall from time 
to time by general or special orders otherwise provide, the 
boards of directors, receivers, officers and employees of the 
various transportation systems, shall continue the opera¬ 
tion thereof in the usual and ordinary course of the busi¬ 
ness of common carriers in the names of their respective 
companies.” 

7. That pursuant to this provision of the President’s 
proclamation the Director General of Railroads, while 
permitting certain railroads taken over by the President’s 
proclamation to be operated by the organizations created 
by the owners thereof, sent out various general and special 
orders to the roads so operated many of which were re¬ 
ceived bv plaintiff. 

8. Plaintiff is advised and believes and therefore avers 
that many of these orders were directed and sent to prac¬ 
tically all of the railroads making reports to the Interstate 
Commerce Commission and plaintiff assumed that its prop¬ 
erties, together with those of other roads similarly situated, 
had been taken under Federal control by the proclamation 
of the President and lhat it was subject to the control and 
direction of the Director General. 

9. Plaintiff is advised and believes and therefore avers 
that at the session of Congress following the issuance of 
the President's proclamation on December 20, 1917, a bill 
was introduced which later became the Federal Control 
Act. That this bill in effect ratified and confirmed the ac¬ 
tion of the President and specifically authorized the 

4 measure of compensation to be guaranteed to rail¬ 
roads under federal control. That when this bill was 
under consideration by the Congress, it became apparent 
from statements made by the then Director General to the 
Committee in charge thereof, that in his opinion some doubt, 
existed as to whether certain short lines as distinguished 
from trunk lines had been taken under federal control by 
the proclamation of the President and because of this doubt 
the lines affected, acting through an association known as 
the American Short Line Association, appealed to Congress 
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definitely to determine 1 y legislative enactment the status 
of such short line railroads. That thereafter Congress in¬ 
corporated in Section 1 of the Federal Control Act the pro¬ 
vision quoted in subparagraph (c) of paragraph 4 of this 
bill. ’ 7 1 

10. That notwithstanding' this provision ofithe Act, which 
extended its benefits to carriers competing: or connecting 
with carriers under federal control, plaintiff is advised and 
believes and therefore avers that the Director General 
failed officially to recognize plaintiff and other short line 
carriers similarlv situated as being entitled to the benefits 
of the Federal Control Act. 

11. That the President having been authorized under the 
Federal Control Act to relinquish on or before June 30, 
1918, the control of any railroad or transportation system 
further control of which was not deemed necessary to the 
prosecution of the war, the Director General as his agent, 
on or about June 24, 1918, sent notices to plaintiff and to 
many other carriers similarly situated relinquishing such 
roads from federal control but without conceding that they 
were under federal control or were entitled to the benefits 

of the Federal Control Act up to the time of re- 
5 linquishment. Plaintiff is advised and believes and 
therefore avers that typical forms used were as 
follows: 

(a) “It is not clear whether the — has atjany time been 
under federal control. To remove any possible question 
this order is issued definitely relinquishing; same.'” 

(b) “1 beg to advise that the Government has not at any 
time assumed or exercised the slightest jurisdiction over 
your road, and the same is now definitely relinquished from 
federal control.” 

12. That at that time and for many years prior thereto 
plaintiff connected with the Atlantic Coast Line Railroad, 
a railroad under federal control, and had been largelv de- 
pendent upon said railroad company for the necessary sup¬ 
ply of cars and much of its business was necessarily car¬ 
ried on through this connection. That a large part of plain¬ 
tiff’s business was competitive in characterj That it was 
therefore apparent that with substantially all of the rail- 
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roads under one management except the short line rail¬ 
roads, plaintiff was in a position where its business could 
be totally destroyed if the Director General in operating* 
the trunk lines and in exercising the power to regulate 
divisions, car supply and competitive traffic failed to fur¬ 
nish plaintiff with necessary cars or to route traffic over 
its lines. It therefore 4 became and was necessary for the 
status of plaintiff to be definitely determined while the Di¬ 
rector General was the operator of the trunk lines. The 
position of plaintiff and other roads similarly situated was 
obviously percarious. A relinquishment had taken place 
without any express provision being made for continuance 
of divisions, car supply and routing of traffic. This al¬ 
though at the time of such relinquishment the President 
had made a public announcement (copy of which is 
(> attached hereto marked Kxhibit A and asked to be 
treated as a part of this bill) from which it will be 
observed that the purpose of said relinquishment was 

“to preserve in every reasonable respect a status for the 
roads so relinuuished as favorable as that which tlicv en- 

4 * 

loved during the three* vear tost period (the three Years 
ended June JO, 1017), ' to see that the railroads 

so relinquished are given fair divisions of joint rates, are 
insured a reasonable car supply—circumstances considered 
—and are protected against any undue disturbance in the 
routing of traffic.” 

10. That not having been able to secure through negoti¬ 
ations with the Director General the full benefits of the 
Federal Gontrol Act. plaintiff and certain roads similarly 
situated in an endeavor to secure* the benefits of this assur¬ 
ance of the President, embodied in tlu* public announce¬ 
ment referred to in paragraph 12 hereof, finally accepted 
and executed a contract offered by tin* Director General 
through the American Short Line* Association, which is 
attached to and asked to be treated as a part of this bill, 
marked Kxhibit B. This contract, made on or about the 7th 
day of May, 11)11), purports to assure protection through 
the medium of fair division of joint rates, a reasonable car 
supply and a proper share of the competitive traffic. 

14. That said agreement in substance provides, inter 
alia, that while plaintiff’s railroad was not included in those 
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taken over by the Pr< ' blent under his proclamation of 
.December 2(5, 1917, it was brought under Federal control 
by that provision of the Act of March 21, HUS, mentioned 
and described in paragraph 4 of this bill. 

15. That Sec. .*» of said agreement provides in part as 
follows: 


i i 


The company accepts the terms and conditions of said 
Federal Control Act and the terms of this agreement and 
expressly accepts the covenants and obligations of the Di¬ 
rector General in this agreement set out and the rights 
arising thereunder, in full adjustment, settlement, satis¬ 
faction and discharge of any and all claims and 
7 rights at law or in equity which it now has or here¬ 
after can have against the United States, the Presi¬ 
dent, the Director General or anv agent or agenev thereof 
by virtue of anything done or omitted, pursuant to the acts 
of Con press herein referred to.'' 

16. That the acts of Congress referred to in said agree¬ 
ment are “An Act making appropriations for the support 
of the army for the fiscal year ended June J(), 1917, and for 
other purposes,” approved August 29, 191(5, and the act 
approved March 21, 1918, usually known and referred to 
in said agreement as the “Federal Control Act.” 

17. That as will hereafter more fully appear, said con¬ 
tract, which has been construed by the Director General as 
depriving plaintiff of certain rights claimed by it under the 
statutes therein referred to, was made and executed under 
mutual mistakes of fact and law to the prejudice and injury 
of plaintiff. Plaintiff having first assumed that it was taken 
under Federal control by the proclamation of the President, 
the Congress having extended the benefits of the act to car¬ 
riers connecting or competing with carriers;under Fedeial 
control and the Director General having agreed that plain¬ 
tiff was brought under Federal control by the Federal Con¬ 
trol Act, plaintiff avers that it was entitled to assume that 
the acceptance of the provisions of the act carried with it 
its benefits as well as its obligations and that the execution 
of this agreement should not be treated as a wai\t ;* of the 
measure of compensation guaranteed by Congress. 

IS. Plaintiff is advised and belie ves and therefore avers 
that while this agreement sets forth the facf that plaintiff 



FLINT RIVER & SOUTHEASTERN R. R. VS. 


was brought under federal control bv the Act of March 21, 
1918, the Director General lias consistently failed or de¬ 
clined to recognize that plaintiff or carriers similarly situ¬ 
ated are entitled to the benefits of said act and that 
8 if the Director General's construction of this act is 
correct the recital referred to in said agreement was 
incorporated as a result of a mutual mistake of fact and 
law. 

19. Said contract further provides: 

“Sec. 4. It is expressly agreed and understood that the 
possession, and use of the railroad property herein de¬ 
scribed subject to the right of the Director General to take 
the said property into actual possession as hereinafter pro¬ 
vided, as a war emergency, shall remain in the Company, 
and the Company shall continue to operate the same, and 
all revenues accruing from the operation thereof shall be¬ 
long to the company, and all expenses arising out of or in¬ 
cident thereto, and all taxes of whatsoever character im¬ 
posed thereon, or upon the company shall be paid and borne 
by the Company, it being expressly agreed that unless and 
until the Director General shall as a war necessitv take 
over the actual possession and operation of said railroad, 
he assumes no obligation for the payment of any expenses 
or charges in connection therewith, nor of anv risk or acci- 
dent in connection with the operation or control of said 
property. ? ’ 

Plaintiff is advised and believes and therefore avers that 
this provision of the contract is totally inconsistent with 
other provisions of tin* contract to the effect that plaintiff 
was brought under federal control by the Federal Control 
Act. That if this provision is construed as a release of 
plaintiff from federal control it is nevertheless inconsistent 
with Section 11 of the contract set forth in paragraph 21 
hereof and in either event was executed under a mistake of 
fact and of law. 

20. That said contract further provides: 

“Sec. 10. It is expressly agreed that if in the opinion of 
the Director General a necessity shall arise making it neces¬ 
sary 07 - desirable for any purpose connected with the war, 
for the Director General to take into his own hands the 
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possession, control, and operation of said railroad and the 
properties herein described, he shall have the right to do so. 
In such event this contract shall be terminated and a new 
contract made providing for the payment of compensation 
as provided by the Federal Control Act; and if in the mean¬ 
time it becomes necessary in his opinion to issue any orders 
or directions to said Company affecting the movement of 
troops or war supplies, said Company shall obey such 
orders or directions.” 

Plaintiff is advised and believes and therefore avers that 
this provision is likewise inconsistent with other pro- 
9 visions of the contract to the effect that plaintiff com¬ 
pany was under federal control. 

21. Said agreement further provides: 

“See. 11. In view of the foregoing covenants and agree¬ 
ments and subject thereto, the order of relinquishment is¬ 
sued on the 29 day of June, 1918, is hereby rescinded and 
set aside as of the date when the same was issued, and the 
said railroad and the properties herein described are hereby 
brought fullv within the terms and under the control of the 
said Federal Control Act, the same in all respects as if the 
said order of relinquishment had not been issued. This 
contract shall become effective as of April 1;, 1918, with the 
same effect as if it had been executed and delivered on said 
date.” 

Plaintiff is advised and believes and therefore avers that 
this provision as now construed by the Director General is 
totally inconsistent with the provisions of the contract 
quoted in paragraphs 19 and 20 hereof which provide for 
the private operation of plaintiff's property, since it in 
terms gives to plaintiff a status of a railroad under federal 
control. 

22. That plaintiff having agreed with the Director Gen¬ 
eral that it was brought within Federal control by the Fed¬ 
eral Control Act approved March 21, 1918j and therefore 
assuming that it was entitled to receive the measure of com¬ 
pensation provided by that act, made application to the 
Director General for settlement thereunder. The Director 
General, however, has construed the agreement herein re¬ 
ferred to and made a part of this bill as constituting a 
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waiver or release of all claims a '.inst the United States 
arising under the Federal Control Act and lias declined to 
recognize any liability to plaintiff on the part of the United 
States. Plaintiff is advised and believes and therefore 
avers that tin* construction placed upon said agreement by 
the Director General has resulted in depriving plaintiff of 
compensation to which it is entitled. That said agreement 
was not intended to constitute a waiver or release of 

10 any claim against the United States for the measure 
of compensation guaranteed bv Congress. 

20. Plaintiff is advised and believes and therefore avers 
that the Federal 1 Control Act was intended to authorize the 
Director General to guarantee and to pay to carriers under 
federal control but not actually operated by him the same 
measure of compensation that is guaranteed to carriers 
actually operated by him, i. e., a sum equivalent as nearly 
as may be to the average annual railway operating income 
for the three year period ended June 30,1917, known as the 
“test period." 

24. That by an Act of Congress approved February 28, 
1920, known as the Transportation Act, 1920 (41 S. L. 460) 

< Angress made provision for reimbursement of deficits sus¬ 
tained during the Federal control period by certain rail¬ 
roads privately operated during that period. That Section 
2 ! -4 of said act extended the benefits thereof to carriers by 
railroad which during any part of the period of federal 
( ontroi engaged as a common carrier in general transpor¬ 
tation and competed for traffic or connected with a railroad 
under federal control, and which sustained a deficit in rail¬ 
way operating income for that portion as a whole during 
which it operated its own railroad. Your plaintiff is ad¬ 
vised and believes and therefore avers that having oper¬ 
ated its own railroad or system of transportation during 
the first six months of the Federal Control period, i. e., from 
January 1 to July 1, 1918, it is entitled to apply for and to 
receive from the Interstate Commerce Commission a cer¬ 
tificate showing the difference in its net railway operating 
income as between the first six months of the federal con¬ 
trol period and the corresponding months of the three year 
period ended June 30, 1917, known as the test period, unless 
the contract entered into with the Director General 

11 is construed bv this honorable court as bringing 
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plaintiff under federal control and as entitled it to all the 
benefits of said act. 

25. Plaintiff is advised and believes and therefore avers 
that the construction placed on said agreement by the Di¬ 
rector General has resulted in depriving* plaintiff of com¬ 
pensation to which it would be entitled under Section 204 
of the Transportation Act as well as under Section 1 of the 
Federal Control Act. That said agreement was not in¬ 
tended by either party to constitute a waiver or release of 
anv claim against the United States growing out of anv 
statute not specifically mentioned and described therein 
and inasmuch as Section 204 of the Transportation Act was 
enacted after the execution of said agreement, it was not 
and could not have been intended to constitute a waiver of 
anv rights accruing under said section. 

26. Plaintiff is advised and believes and therefore avers 
that the interpretation placed upon this agreement by the 
Director General has resulted in giving to plaintiff a status 
not in contemplation of the parties thereto when the agree- 
ment was executed and not authorized by the Congress, in 
that plaintiff is treated as being under federal control dur¬ 
ing the first six months of the federal control period with¬ 
out being entitled to the compensation provided for rail¬ 
roads under federal control and is thereby deprived of the 
measure of compensation to which it would be entitled to as 
a carrier privately operated during this period under the 
provisions of Sec. 204 of the Transportation Act. 

27. Plaintiff is advised and believes and therefore avers 
that the contract herein referred to must be construed (a) 
as authorizing plaintiff to operate its properties during the 
first six months of the Federal control period as the agent 

of the Director General and as entitling plaintiff to 
12 the measure of compensation provided by Congress 

for properties operated by the Director General or 
(/>) as fixing the status of plaintiff as a privately operated 
railroad within the meaning of Section 204 of the Trans¬ 
portation Act, in which event plaintiff is lentitled to the 
measure of compensation provided by that act. 

28. That the amount claimed by plaintiff as due from the 
Director General under Section 1 of the Federal Control 
Act is $9,943.10. 
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29. Plaintiff is advised and believes and therefore avers 
that unless this agreement is rescinded and treated as a 
nullity or is modified so as to express the intention of the 
parties thereto at the time of its execution, plaintiff will be 
deprived of all compensation to which it is entitled as a 
railroad under federal control within the meaning of section 
1 of the FederalControl Act and will likewise be deprived 
of ail compensation to which it would be entitled as a pri¬ 
vately operated ‘carrier during the first six months of the 
federal control period under section 204 of the Transporta¬ 
tion Act, and will likewise be deprived of any claim for 
damages resulting from losses sustained as a result of 
federal operation of trunk lines including its connecting 
carriers. 

For as much, therefore, as plaintiff is without remedy 
save in a court of equity where such matters are properly 
cognizable, plaintiff prays 

(1) Thai the Director General of Railroads, A. TV Mel¬ 
lon, defendant, in this cause, be required to appear and 
answer this bill of complaint. 

(2) That the agreement herein referred to be rescinded 
or be construed and so far as mav be necessary modified or 

reformed so as to express the intention of the parties 
18 thereto at the time of its execution. 

(8) That such other and further relief be granted 
as to the court may seem proper. 

FI A XT RIVER & NORTH EASTERN R. R. CO., 
By F. R. PTDCOCK. 

GEORGE II. PARKER, 

International Ittdq.. Washinqfou, I). C.; 

M. C. ELLIOTT, 

Southern BhUj., \Y atthin ejt on, D. C., 

Counsel for Plaintiff. 


State of Georgia, 

Count if of Colquitt, ss: 

F. R. Pideock being first duly sworn deposes and says 
that he is the General Manager of the Flint River & North¬ 
eastern R. R. Co., a corporation, the plaintiff above named; 
that said plaintiff is a corporation and for that reason he 
makes this verification in its behalf; that he has read the 
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above and foregoing- bill of complaint and knows the con¬ 
tents thereof, and that he believes the facts;therein stated 
to be true and those stated on information: and belief he 
believes to be true. 

F. Ri PIDCOCK. 

Subscribed and sworn to before me this 14th day of Sept. 
1926. ! 

EDW. H. LEWIS, [seal.] 
Notary Public , Colquitt County , Georgia. 

My commission expires Jany. 29,1929. 
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Exhibit “A.” 


Short-line Railroads. j 

June 29, 1918. 

Under the act of March 21,1918, it becomes necessary for 
the United States Railroad Administration,; prior to July 

i 

1, 1918, to exercise the responsibility, created by section 14 
of that act, of determining what railroads or parts of rail¬ 
roads it is not needful or desirable shall continue under 
Federal control. 

So far as it has been practicable, in such a complicated 
matter, to develop the facts up to the present time, it has 
become apparent that there are large numbers of the 
shorter railroads whose Federal control is not needful or 
desirable. 

The Railroad Administration has therefore provided that 
all such railroads be relinquished, except in cases where it 
has already been ascertained that it is needful and desir¬ 
able that such railroads shall be under Federal control. 

In taking this action the Railroad Administration is 
mindful of the paramount importance of preserving unim¬ 
paired the local public service performed by the railroads 
which may thus be relinquished and is also solicitous that 
no injustice shall be done to the owners of such railroads. 
It may be that the creation of Federal control over railroad 
systems in general will tend to change unfavorably the 
situation of many of these smaller railroads;, unless special 
care shall be taken to avoid such unfavorable results, with 
consequences detrimental both to the local public service 
and to the just interests of the railroad owners. 
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To avoid these consequences and to preserve in every 
reasonable respect a status for the railroads so relinquished 
as favorable as that which they enjoyed during the three- 
year test period (the three years ended June 30, 1017). 

great care will be taken to see that the railroads so 
15 relinquished are given fair divisions of joint rates, 
are insured a reasonable car supply—circumstances 
considered and are protected against any undue disturb¬ 
ance in the routing of traffic. 

In order to make sure that a continuing study and super¬ 
vision shall he provided for the carrying out of the policy 
thus outlined, there will be created at once in the Railroad 
Administration's Division of Public Service and Account¬ 
ing p Short Line Railroad Section, the manager of which 
will be charged with the special dutv of ascertaining what 
is necessarv in order to give as to these matters reasonable 
protection to the railroads relinquished 

It may be that instances will appear where Federal con¬ 
trol of railroads now relinquished is in fact needful or de¬ 
sirable. In such cases there will be no hesitation in taking 
the action necessary to put such railroads under Federal 
control. 

In general, it is the definite policy of the Railroad Ad¬ 
ministration to see that all short-line railroads receive fair 
and considerate treatment. 

I approve the above policy and announcement. 

(Signed) ’ WOODROW WILSON.” 
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Fxhibit “ B. ” 


(Short Line Form—For Roads Having Competitive 
T raffic.) 

A prcancnf Bchcccn. the Director) (Iciicra-f of Hail roads 
m>d the Flint Hire) rf* Xorihcastcrv Hail road Cant pain/, 
Ma/f 7, 1919. 

Washington: (lovernmenl Printing Office: 1924. 


IT 


Agreement. 


This agreement made this seventh day of May, 1919, be¬ 
tween the Director General of Railroads (hereinafter called 
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the Director General), acting on behalf of the;United States 
and the President, under the powers conferred on him by 
tho Proclamation of the President, hereinafter referred to, 
and the Flint Diver & Northeastern Railroad Company, a 
corporation duly organized under the laws of the State (s) 
of Georgia (hereinafter called the Company): 

YVitnesseth that 

j 

(a) Whereas by a Proclamation, dated December 26, 

1917, the President, acting under the powers conferred on 
him by the Constitution and Laws of the United States, 
by virtue of the joint resolutions of the Senate and House 
of Representatives, bearing date April 6 and December 7, 
.1917, respectively, and particularly bv virtue of Section 1 
of the Act of Congress approved August 29, ; 1916, entitled 
“An Act making appropriations for the support of the 
Army for the fiscal vear ending dune MO, 1917; and for other 
purposes," took possession of and assumed: control at 12 
o'clock noon on December 28, 1917, for war purposes of cer¬ 
tain railroads constituting a swstem or svstems of trails- 
portation (not including the railroad of the Company de¬ 
scribed herein), and appointed William G. McAdoo Direc¬ 
tor General of Railroads; and 

i 

(b) Whereas the Act of Congress called herein the Fed¬ 
eral Control Act, approved by the President March 21, 

1918, brought under Federal control the railroad herein¬ 
after described under the following provision, “That 
every railroad not owned, controlled, or operated by an¬ 
other carrier company, and which has heretofore competed 
for traffic with a railroad or railroads of which the Presi¬ 
dent has taken the possession, use, and control, or which 
connects with such railroads and is engaged as a common 
carrier in general transportation, shall be ;held and con¬ 
sidered as within ‘Federal control,' as herein defined, and 
necessary for the prosecution of the war, and shall be 
entitled to the benefit of all the provisions of this Act"; and 

(r) Whereas by Proclamation, dated March 29, 1918, 
the President, pursuant to said Federal Control Act author¬ 
ized the said William G. McAdoo, as Director General, 
either personally or through such divisions, agencies, or 
persons as he may appoint, and in his own name or in the 
name of such divisions, agencies, or persons, or in the name 
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of the President, to make with the carriers, or any of them, 
such agreements as may he necessary and expedient re¬ 
specting any matter concerning which it may he necessary 
or expedient to deal and to makeanyandallcontracts,agree¬ 
ments or obligations necessary or expedient in connection 
with the Federal control of such railroads as fully in all 


respects as the President might do; and 
18 (d) Whereas the said William G. McAdoo has re¬ 

signed as Director General of Railroads, and by a 
Proclamation dated January 10, 1919, the President ap¬ 
pointed Walker 1). Hines Director General of Railroads 
and authorized him, either personally or through such di¬ 
visions, agencies, or persons, as he may appoint, in his own 
name or in the name of such divisions, agencies, or persons, 
or in the name of the President, to make with the carriers, 
or any of them, the agreements, contracts, or obligations 
aforesaid: 


Xow, therefore, the parties hereto, each in consideration 
of the agreements of the other herein contained, do hereby 
covenant and agree to and with each other as follows: 

Section 1. (a) This agreement shall be binding upon the 
United States, the Director General, and his successors, 
and upon the Company, its successors and assigns. 

This agreement shall not be construed as creating anv 
right, claim, privilege, or benefit against either party here¬ 
to in favor of anv State or anv subdivision thereof, or of 
any individual or corporation other than the parties hereto. 

(h) Wherever in this agreement the words Director Gen¬ 
eral are used, tliev shall be understood as designating the 
person who has been, or may from time to time be, ap¬ 
pointed by the President to exercise the powers conferred 
on him by law with relation to Federal control. 

Section 2. The Company’s said railroad affected by this 
agreement shall be considered as including the following 
roads and properties: 

The railroad of the Flint River & Northeastern Railroad 
Company extending from Pelham, Georgia, to Tieknor, 
Georgia, a distance of miles, together with all branches 
and tracks, trackage, bridge and terminal rights, all lines 
of railroad owned by or leased to and operated by the Com¬ 
pany, with the appurtenances thereof. 
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Section 3. (a) The Company accepts the terms and con¬ 
ditions of said Federal Control Act and the terms of this 
agreement, and expressly accepts the covenants and obliga¬ 
tions of the Director General in this agreement set out and 
the rights arising thereunder in full adjustment, settlement, 
satisfaction, and discharge of any and all claims and rights, 
at law or in equity, which it now has or hereafter can have 
against the United States, the President, the Director Gen¬ 
eral, or any agent or agency thereof by virtue of anything 
done or omitted, pursuant to the acts of Congress herein 
referred to. 

This is not intended to affect any claim said Company 
may have against the United States for carrying the mails 
or for other services rendered not pertaining to or based 
upon the Federal Control Act. 

(b) The Company, oil its own initiative or upon the re¬ 
quest of the Director General, shall take all appropriate 
and necessary corporate action to carry out the obligations 
assumed by it in this agreement or lawfully imposed upon 
it by or pursuant to the Federal Control Act. 

19 Section 4. It is expressly agreed and understood that 
the possession and use of the railroad property herein 
described subject to the right of the Director General to 
take the said property into actual possession as hereinafter 
provided, as a war emergency, shall remain in the Com¬ 
pany, and the Company shall continue to operate the same, 
and all revenues accruing from the operation thereof shall 
belong to the Company, and all expenses arising out of or 
incident thereto, and all taxes of whatsoever character im¬ 
posed thereon, or upon the Company shall be paid and borne 
by the Company, it being expressly agreed that unless and 
until the Director General shall as a war neccessity take 
over the actual possession and operation of said railroad, 
he assumes no obligation for the payment of; any expenses 
or charges in connection therewith, nor of any risk or ac¬ 
cident in connection with the operation or control of said 
property. 

Section 5. All rates, fares, and charges for transporta¬ 
tion services performed jointly by the Company and any 
transportation system in the possession of, and operated by, 
the Director General shall be divided fairly between the Di¬ 
rector General and the Company. It is agreed that the arbi- 
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traries and percentages of joint rates, both passenger and 
freight, received by the Company as oi* .January 1, 1918, 
shall not bo reduced. and whenever joint rates have been or 
shall 1 >o increased, tin* Company shall receive as its pro¬ 
portion oi’ such increased joint rates amounts in the same 
ratio as its arbitrages or percentage boro to the joint rates 
before they were increased. 

Section (». The Company shall receive an equitable allot¬ 
ment of the ears (and. where feasible, motor power), in the 
possession or under tlie control of the Director (Joneral. 
For the equipment thus furnished it shall pay the per diem 
rentals now in effect or as they may be established from 
time to time by tin* Director (Joneral, and like rentals shall 
be paid by the Director General to the Company for any of 
the Company's equipment used by him: Provided, how¬ 
ever, that there shall be a time or reclaim allowance to roads 
of 100 miles or less in length of two days, which will be 
assumed bv the delivering road. 

Section 7. If differences arise as to anv matter arising 
under this contract, either 'party may refer the question 
to the Interstate Commerce Commission, and its decision 
shall be final and binding. 

Section 8. The Company, so far as practicable, shall have 
the right to use the purchasing agencies of the Director 
General in the purchase of materials and supplies at the 
prices which the Director General shall pay therefor, and 
to have its repairs done in the shops of its connecting lines 
to the same extent and upon the same terms as were enjoyed 
before Federal control; where roads have* heretofore not 
had the repairs done at the shops of the connecting line, 
but at private shops which have since been closed, they may 
have their repairs done at tin* shops of tin* connecting line 
upon fair terms. 

Section 9. There shall lx* no discrimination against the 
Company in the matter of publishing tariffs and routing. 
In all publication of rates, tariffs, and routing, covering 
the territory in which the Company’s road is situated, the 
Company shall be treated in tin* same manner as the trunk 
lines, (except that nothing in this section shall be construed 
to require the establishment of joint rates where joint 
20 rates wore not in effect at tin* commencement of 
Federal control. 
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Section 10. Tt is expressly agreed that if in the opinion 
of the Director General a necessity shall arise making it 
necessary or desirable for any purpose connected with the 
war, for the Director General to take into his own hands the 
possession, control, and operation of said railroad and the 
properties herein described, he shall have the;right to do so. 
In such event this contract shall be terminated and a new 
contract made providing for the payment of compensation 
as provided by the Federal Control Act; and if in the mean¬ 
time it becomes necessary in his opinion to issue any orders 
or directions to said Company affecting the movement of 
troops or war supplies, said Company shall! obey such or¬ 
ders or directions. 

Section 11. In view of the foregoing covenants and agree¬ 
ments, and subject thereto, the order of relinquishment 
issued on the 29th dav of June, 1918. is hefebv rescinded 
and set aside as of the date when the same was issued; and 
the said railroad and the properties herein; described are 
lierebv brought fullv within the terms and under the control 
of the said Federal Control Act, the same in all respects 
as if the said order of relinquishment had not been issued. 
This contract shall become and be effective las of April 1. 
1918, with the same effect as if it had been executed and 
delivered on said date. j 

Section 12. The Director General will formulate definite 
rules and regulations governing exchange transportation, 
which rules and regulations shall be made applicable to the 
Company without discrimination. 

Section 13. The Company shall furnish tq the Railroad 
Administration a statement on forms supplied by the Di¬ 
rector General, which shall show the total amount and char¬ 
acter of competitive freight, in tons, which was handled by 
the Company during each of the seven months, April 1st 
to October Mist, inclusive, for the years 1915, 1916, 1917, 
and 1918, and the revenue thereon which accrued to the 
Company; also such detailed information as is possible to 
supply as to the freight traffic which it is claimed was di¬ 
verted during the period April 1,15)18, to November 1, 1918, 
chargeable to the Director General's operation. If the 
analysis of this statement shows loss by diversion of com¬ 
petitive freight traffic and does not show any abnormal con¬ 
ditions as to the amount of freight traffic which are not fairlv 
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chargeable to the Director General's operation, the Com¬ 
pany shall receive in cash the difference between the total 
revenue on competitive freight traffic for the seven months 
period of 1918. and the average revenue for the seven cor¬ 
responding months during the test period of 1915, 191(5, and 
1917. less the out of pocket cost to the Federal controlled 
lines for transporting the diverted freight traffic, which 
shall be considered to be o.‘> 1-M per cent of the gross revenue 
to the Company on such diverted freight traffic. 

In the event the Company shall show that it has suffered 
from the diversion of competitive freight traffic between 
March 21, 1918. and April 1, 1918, it shall be reimbursed 
as provided herein. 

21 For the purpose of this agreement, competitive 

freight traffic is defined as freight traffic moving over 
the particular short line railroad involved, destined beyond 
its termini, or moving from, to, or between points on the 
Company's line of railroad, which could be handled at 
equal rates from point of origin to point of destination via 
the line or lines of some carrier or carriers, one or all of 
which are under Federal control. 

Beginning on November 1, 1918, such arrangements shall 
be made for the routing over the Company’s line of com¬ 
petitive traffic as shall insure to the Company in any month 
the same proportion of such competitive traffic as it had 
of the total of such traffic for the average of the three years, 
counting the calendar years of 1915, 191(5, and 1917, taking 
into account both class and quantity of tonnage, it being 
understood and agreed that if in any month such propor¬ 
tion of competitive traffic delivered to the Company shall 
be less than that based on the average for the three-vear 
period, the Director General will, within 60 days after the 
close of any such month, deliver such additional amount of 
competitive traffic as shall make up the required amount. 


oo 


Execution. 


In witness whereof, these presents have, on the day and 
year first above written, been duly signed, sealed, and de¬ 
livered bv the Director General of Railroads, and dulv 
signed, sealed, and delivered by the Flint River & North¬ 
eastern Railroad Company, by its President, and its cor¬ 
porate seal affixed hereto, attested by its Secretary, such 
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execution and delivery on the part of said Company having 
been duly authorized and directed by vote of its Board of 
Directors at a meeting duly called and properly held on 
the Twenty-fifth day of November, 1918, which action of 
said Board of Directors was duly authorized by vote of the 
stockholders of the said Company, at a meeting duly called 
and properly held at Pelham, Georgia, on November 25th, 
1918, certificates of which meetings, duly attested by the 
Secretary of said Company, have been lodged with the Di¬ 
rector General. 

WALKER D. HINES. [seal.] 

J. B. P., 

I)lr vet or General of Bail roads. 

FLINT RIVER & NORTHEASTERN 
RAILROAD COMPANY, j 
By TIIOS. P. IIINMAN, [seal.] 

I* resident. 

A ttest: 

J. R. HANKETT, j 

Secretary. j 
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Motion to Dismiss. 


Filed October 21, 1926. 


* 


* 


* 


Comes now the defendant, A. W. Mellon, Director Gen¬ 
eral of Railroads as Agent for the President; of the United 
States, and moves the court to dismiss the bill of complaint 
filed herein on the following grounds: 

(1) That this court has no jurisdiction o\1er the subject 
matter of this suit: 

(2) That the bill does not state facts sufficient to consti¬ 
tute a valid cause of action against this defendant: 

(3) That the plaintiff does not offer to do equity; 

(4) That there is a plain, adequate and complete remedy 
at law; 

(5) That the averments of the bill are inconsistent; 

(6) That the plaintiff has been guilty of; laches. 

Wherefore defendant pravs that the bill be dismissed. 

SIDNEY F. ANDREWS, 
ALEX. M. BULL,: 

Attorneys for Defendant. 
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George H. Parker, 

Milton C. Elliott, 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will he set 
for hearing at 10 o'clock, A. M. Oct. 29, 1926. 

SIDNEY F. ANDREWS, 
ALEX. M. BULL, 

Attorneys for Defendant. 

24 Order Sustaining Motion to Dismiss the Bill of 

Complaint. 

Filed November 9, 1926. 
******* 


This case coming on to be heard upon motion of defend¬ 
ant, Andrew Mellon, Director General of Railroads, as 
Agent for the President of the United States, to dismiss 
the bill of complaint upon the grounds set forth in said 
motion, it is this 5th day of November, 1926, 

Ordered, adjudged and decreed that said motion be and 
the same is hereby granted and that said bill of complaint 
be and it is hereby dismissed at the cost of the plaintiff. 

To which ruling and action of the court said plaintiff 
prays an exception and the same is hereby allowed and is 
duly recorded upon the minutes of the court. 

WENDELL P. STAFFORD, 

Associate Justice. 

T consent to the form of the above order. 

M. C. ELLIOTT, 

Attorney for Plaintiff. 

Memo. 

From the foregoing order & decree, plaintiff, Flint River 
& Northeastern R. R. Co., this 17th day of November, 1926, 
in open court noted an appeal and the penalty of the bond 
for costs is fixed at $100.00 or a cash deposit of $50.00. 

WENDELL P. STAFFORD, 

Associate Justice. 
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Memorandum. \ 

November 18,1926.—Bond on appeal of plaintiff for $100 
approved and filed. 



Assignment of Errors. 


Filed November 30, 1926. 

• ##**## 

The plaintiff in the above entitled cause for appeal to 
the Court of Appeals from the order and decree entered 
therein, files this its assignment of errors upon the appeal 
so taken, and says that the court in dismissing its bill of 
complaint erred as follows: 


1. In denying the relief prayed for in the Bill of Com¬ 
plaint herein. 

2. In holding that the court was without! jurisdiction to 
entertain the bill of complaint. 

3. In holding that the bill does not state 1 facts sufficient 
to constitute a valid cause of action against said defendant. 

4. In holding that plaintiff does not offer to do equity. 

5. In holding that there is a plain, adequate and complete 

remedv at law. 

* 

6. In holding that the averments of the bill are inconsist¬ 


ent. 

7. In holding that plaintiff has been guilty of laches. 

S. In sustaining defendant's motion to dismiss plaintiff’s 
bill of complaint. 

9. In entering final decree dismissing plaintiff’s bill of 
complaint thereby denying relief to which plaintiff is 
equitably entitled. 


M. C. ELLIOTT, 
GEO. H. PARKER, 
Attorneys for Plaintiff. 
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Copy of above assignment of errors received this 
30 day of November, 1926. 


ALEX m; BULL, 
Attorney for Defendant. 

T. A. D. ! 

i 
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Designation of Record. 
Filed November 30, 1926. 


The Clerk in preparing* transcript of record for the 
Court of Appeals in the above entitled cause will please 
include the following: 

1. Bill of Complaint with exhibits. 

2. Defendant's motion to dismiss filed October 21, 1926. 

3. Final order or decree of court dated November 5, 
1926, sustaining defendant's motion to dismiss and dismiss¬ 
ing plaintiff's bill of complaint. 

4. Memorandum of noting of appeal and fixing of bond 
in sum of $100.00 or $50.00 deposit in lieu thereof. 

;5. Undertaking on appeal and approval thereof. 

6. Assignment of Errors. 

7. This designation. 

M. C. ELLIOTT, 

CEO. H. PARKER, 

Attorneys for Plaintiff. 
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Copy of above designation received this 30th day 
of November, 1926. 

ALEX M. BULL, 
Attorney for Defendant. 

T. A. D. 

Designation of Record. 

Filed December 1, 1926. 


The Clerk in preparing transcript of record for the 
Court of Appeals in the above entitled cause will please 
include the following: 

(1) Stipulation dated December 1, 1926 attached hereto. 

(2) This designation. 

SIDNEY F. ANDREWS, 

ALEX M. BULL, 

Attorneys for Defendant. 
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Copy of above designation received this 1st day of Decem¬ 
ber, 1926. 

GEO. H. PARKER, 

M. C. ELLIOTT, 

Attorneys for Plaintiff. 

i 

28 Stipulation. \ 

It is hereby stipulated by the parties hereto, through 
their respective attorneys, on this first day of December, 
1926, that the bill of complaint was served personally upon 
A. W. Mellon, Director General of Railroad as Agent for 
the President of the United States, on September 21, 1926, 
that the Marshal’s return thereof was made under date of 
September 22, 1926, and that the defendant moved to quash 
said service and strike out said return upon the ground 
that a personal service could not be had under the provi¬ 
sions of Section 206 of the Transportation Act of 1920 (41 
Stat,. at L. 461); 

That said motion to quash having come on for argument, 
and plaintiff, by its counsel, having stated in open court 
that its suit was not instituted under Section 206 of said 
Transportation Act, the said motion to quash was over¬ 
ruled on October 15, 1926 at the cost of the defendant, and 
defendant granted twenty days within which to plead to the 
bill of complaint, to which ruling and action of the court an 
exception was allowed and duly recorded. 

GEO. H. PARKER, 

M. C. ELLIOTT, 

Attorneys for Plaintiff. 

SIDNEY F. ANDREWS, 
ALEX. M. BULL, ! 

Attorneys for Defendant. 

i 

Copy of above stipulation received this 1st day of De¬ 
cember, 1926. 

GEO. II. PARKER, 

M. C. ELLIOTT, 

Attorneys for Plaintiff. 
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29 Supremo Court of tlie District of Columbia. 

United States of America, 

District of Columbia , s.s: 

I, Frank F. Cunning-ham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause Xo. 46112 in Equity, wherein Flint 
River k Northeastern R. R. Co. is Plaintiff and A. W. Mel¬ 
lon, Director General of Railroads, as agent for the Presi¬ 
dent of the United States, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of February, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme 
Court. Xo. 4570. Flint River k Xortheastern R. R. Co., 
appellant, vs. A. W. Mellon, Director General of Railroads, 
kc. Court of Appeals, District of Columbia. Filed March 
4, 1927. Henry W. Hodges, clerk. 
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A. W. Mellon, Director General of Railroads as 
Agent for the President of the United States, 

Appellee. 


BRIEF OF APPELLANT. 
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Washington, D. C. 
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IN THE 


Qkmrt of Appeals, Sustrirt of dolmnbia 


No. 4570. 


Flint River & Northeastern Railroad Co., 

Appellant, 

vs. 

A. W. Mellon, Director General of Railroads as 
Agent for the President of the United States, 

Appellee. 


BRIEF OF APPELLANT. 


STATEMENT OF PROCEEDINGS. 

On September 21, 1926, the appellant (hereinafter 
referred to as the plaintiff), filed a bill in equity in 

in the Supreme Court of the District of Columbia 
against A. W. Mellon, Director General of Railroads 
as Agent for the President of the United States (here¬ 
inafter referred to as defendant) praying the court to 
rescind or to construe and so far as may be neces¬ 
sary, to modify or reform a certain contract entered 
into by the parties to this suit, which plaintiff claims 
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was executed under mutual mistakes of fact and law. 

(R. 2) 

On October 21, 1926, the defendant filed a motion to 
dismiss plaintiff’s bill upon the ground inter alia that 
the court had no jurisdiction over the subject matter 
of this suit. While other grounds are set forth in de¬ 
fendant’s motion to dismiss (R. 21) the defendant re¬ 
lied principally upon the ground that the court was 
without jurisdiction because the United States had 
not been made a party. After hearing, the lower court 
entered a general order dismissing plaintiff’s bill from 
which order this appeal was taken (R. 22). 

FACTS IN THE CASE. 

The facts in the case briefly are as follows: 

Acting under authority of an Act of Congress ap¬ 
proved August 29, 1916, 1 the President of the United 
States by proclamation took over the possession, use 
and control of the railroads and transportation sys¬ 
tems of the United States as of January 1st, 1918 (R. 
2). The Director General was appointed as his Agent, 
to manage and control the operations of such rail¬ 
roads and systems of transportation. As the Agent 
of the President he was authorized to enter into con¬ 
tracts with the owner companies for the use of their 
properties. The Act of August 29, 1916, under which 
the President’s proclamation was issued, made no 
provision for the measure of compensation to be paid 
to the owner companies. By an Act approved March 
21, 1918, 2 known as the Federal Control Act, the Con¬ 
gress of the United States ratified the action of the 
President in taking over the railroads and authorized 

1 39 S. L. 645. 

2 40 S. L. 451 Sec. R. 2. 
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him to agree with the owner companies to pay them 
a certain measure of compensation as just compen¬ 
sation for the use of their properties. (R. 4.) Some 
doubt having arisen as to whether all railroads had 
been taken over by the President’s proclamation the 
Congress, in the Federal Control Act expressly pro¬ 
vided that lines connecting or competing with rail¬ 
roads under Federal Control should be treated as un¬ 
der Federal Control. (R. 4.) 

RAILROADS RELINQUISHED FROM FEDERAL 

CONTROL. 

The Federal Control Act further authorized the 
President to relinquish at any time up to July 1st, 
1918, from Federal Control, any line not deemed neces¬ 
sary to the prosecution of the war. 3 

On or About June 29th, 1918, the Director General 
notified various short line railroad companies, includ¬ 
ing plaintiff, that if they had ever been under Fed¬ 
eral Control they were thereby relinquished (R. 5). In 
approving this action of the Director General, the 
President announced (R. 13): 

‘ ‘ In taking this action the Railroad Administra¬ 
tion is mindful of the paramount importance of 
preserving unimpaired, the local public service 
performed by the railroads which may thus be re¬ 
linquished and is also solicitous that no injustice 
shall be done to the owners of such railroads. It 
may be that the creation of Federal Control over 
railroad systems in general will tend to change 
unfavorably the situation of many of these smaller 
railroads unless special care shall be taken to avoid 
such unfavorable results with consequences detri¬ 
mental both to the local public service and to the 


zlbid. 
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full interests of the railroad owners. To avoid 
these consequences and to preserve in every rea¬ 
sonable respect a status for the railroads so re¬ 
linquished as favorable as that which they en¬ 
joyed during’ the three year test period (the three 
years ended June 30, 1917), great care will be 
taken to see that the railroads so relinquished are 
given fair divisions of joint rates, are insured a 
reasonable car supply —circumstances considered 
—and ; are protected against any undue distur¬ 
bance in the routing of traffic . * * * 

In general, it is the definite policy of the Rail¬ 
road Administration to see that all short line 
railroads receive fair and considerate treatment.’’ 
(Italics ours.) 

To appreciate the significance of this announcement 
it is necessary to consider the causes which lead up to 
it. 

As set forth in paragraph 9 (R. 4) of the petition 
in this case, when the bill which became the Federal 
Control Act was under consideration by the Congress, 
it became apparent from statements made by the then 
Director General to the Committee in charge thereof, 
that in his opinion some doubt existed as to whether 
certain short lines as distinguished from trunk 
lines had been taken under Federal Control by the 
proclamation of the President and it was obviously 
to remove this doubt that Congress at the instance of 
the American Short Line Association incorporated the 
provision extending the benefits of the Act to lines 
connecting or competing with railroads under Federal 
Control. 

The attitude of the Director General as disclosed by 
his testimony before the Senate Committee when Sen¬ 
ate Resolution 171 was under consideration, was and 
consistently has been that no short lines were taken 
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over by the proclamation of the President except such 
as were deemed necessary to the prosecution of the 
war. ; 

According to the testimony of the Director Gen¬ 
eral before the Senate Committee, this question was 
then under investigation and in the course of his tes¬ 
timony he said: 


“I am frank to say that if as a result of the 
investigations which are now in progress any 
short line is found to be essential to the Trans¬ 
portation Systems for the purpose of the war, 
and for the purposes for which the proclamation 
was issued, it will be included of course, but in 
each instance, they must depend upon the facts 
of the case.” 4 

The Director General having assumed this attitude 
and having opposed the provision above referred to 
(which extended the benefits of the Act to connecting 
and competing carriers), Congress nevertheless in¬ 
corporated this provision in the Act for the protec¬ 
tion of the short lines which were to be operated in 
competition with or as connecting carriers of the trunk 
lines operated by the Director General. 5 This pro¬ 
tection was, however, more or less nullified by the 
provision authorizing the President to release from 
Federal Control those lines not necessary to the prose¬ 
cution of the war. When the lines were released the 
foregoing announcement was made for the obvious 
purpose of assuring the short lines that even though 
not under Federal Control, their interests would be 
protected by a proper division of joint rates and a 
proper allotment of cars. 

♦Testimony before Senate Committee in hearings on Senate Res. 171. 

'-See. 1, R. 3. Transportation Act 1920 {title). 
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In 1920, it having become evident that the short 
lines “privately operated” in competition with the 
single system of transportation operated by the Di¬ 
rector General had been discriminated against, the 
Congress by Section 204 of the Transportation Act 
1920, authorized the payment to such lines privately 
operated during the Federal Control period sub¬ 
stantially the same measure of compensation that the 
Director General was authorized to pay lines under 
Federal Control. In the consideration, therefore, of 
the contract involved in this suit, it is important to 
bear in mind that petitioner and other short lines 

similarlv situated if under Federal Control should be 
* 

entitled to the same measure of compensation that the 
Director General was authorized to pay to the trunk 
lines under Federal Control and if privately operated 
during the Federal Control period should be entitled 
to substantially the same measure of compensation 
under Section 204 of the Transportation Act. 

CONTRACT ENTERED INTO. 

After June 29, 1918, when the plaintiff and other 
short lines were relinquished from Federal Control 
and were no longer entitled as of that time to com¬ 
pensation under the Federal Control Act, the Direc¬ 
tor General entered into a contract with plaintiff under 
which he agreed to make a certain division of all rates, 
fares and charges for services performed jointly by the 
parties to this suit and to make an equitable allotment 
of cars (R. 19). In order, however, to obtain this con¬ 
sideration from the Director General (which had been 
assured to all short lines by the President in his an¬ 
nouncement approving the relinquishment of such 
roads), plaintiff and certain other short lines were re- 
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quired to enter into a contract which provided, inter 
alia, that 

* j 

“The company accepts the terms and condi¬ 
tions of said Federal Control Act and the terms 
of this agreement and expressly accepts the cov¬ 
enants and obligations of the Director General in 
this agreement , set out and the rights arising 
thereunder, in full adjustment, settlement, satis¬ 
faction and discharge of any and all claims and 
rights at law or in equity which it now has or 
hereafter can have against the United States, the 
President, the Director General or any Agent or 
agency thereof by virtue of anything done or 
omitted, pursuant to the Acts of Congress herein 
referred to.” (Italics ours.) 

This agreement also contained the following pro¬ 
vision : 

! 

“In view of the foregoing covenants and agree¬ 
ment and subject thereto, the order of relinquish¬ 
ment issued on the 29th day of June, 1918, is 
hereby rescinded and set aside as of the date 
when the same was issued and the said railroad 
and the properties herein described are hereby 
brought fully within the terms and under the con¬ 
trol of the said Federal Control Act , the same in 
all respects as if the said order of relinquishment 
had not been issued. This contract shall become 
and be effective as of April 1st, 1918, with the 
same effect as if it had been executed and deliv¬ 
ered on said date.” (Italics ours.) (R. 17-19) 

PURPOSE AND EFFECT OF AGREEMENT. 

In entering into this contract it is clear that the 
parties to this suit proceeded upon the assumption 
that the proclamation of the President taking over 
the possession, use and control of certain railroads 
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and systems of transportation did not include the rail¬ 
road of plaintiff, but that plaintiff’s railroad was 
brought under Federal Control by Section 1 of the 
Federal Control Act approved March 21, 1918. (R. 

15.) That it was relinquished from Federal Control 
on June 29, 1918, and on May 1st, 1919, by the exe¬ 
cution of the contract referred to, was restored to 
Federal Control as from April 1st, 1918 (R. 15). 

MUTUAL MISTAKES OF LAW AND FACT. 

(a) While the parties to the suit clearly assumed 
that from January 1st, 1918, to April 1st, 1918, plain¬ 
tiff was privately operated, and thereafter as a result 
of the contract entered into on May 1st, 1919, it was 
under some form of federal control, as we shall later 
see, both parties to this suit proceeded under the mis¬ 
take of law that by contract they could fix the status 
of the plaintiff either as “a privately operated car¬ 
rier” or as “a carrier under federal control.” 

(b) The Director General in executing this contract 
apparently assumed that under Section 3 of the con¬ 
tract plaintiff waived all of its rights to the measure 
of compensation authorized by Section 1 of the Fed¬ 
eral Control Act and all other rights and claims 
against the United States in consideration of his 
agreement to divide ‘‘fairly” all rates, fares and 
charges for services performed jointly by the parties 
to this suit and to make 4 ‘an equitable allotment of 
the cars in the possession or under the control of the 
Director General.” The plaintiff on the other hand 
reasonably assumed that under Section 11 of the con¬ 
tract it was “brought fully within the terms and under 
the control of the said Federal Control Act, the same 
in all respects as if the said order of relinquishment 
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had not been issued” and that it was therefore en¬ 
titled to all of the benefits of this Act including the 
measure of compensation authorized by Section 1 of 
this Act. ; 

(c) The Director General obviously proceeded upon 
the assumption that while the contract brought the 
plaintiff under some form of constructive or technical 
federal control, as a matter of fact the plaintiff was 
privately operated during this period, since Section 4 
of the contract reserves to the Director General the 
right subsequently to take possession and assume con¬ 
trol of the operations of the company if he deemed 
this course necessary. The plaintiff on the other hand 
assumed that as a mater of law T it had been restored to 
Federal Control and was entitled to all the benefits 
of the Federal Control Act. 

(d) Both parties assumed that the properties of 
plaintiff had not been taken over by the President’s 
proclamation, whereas carriers similarly operated 
have been held to have been under Federal Control 
during the first six months of the Federal Control 
period as a result of the President ’s proclamation. 


PARTIES TO SUIT CANNOT BY CONTRACT 

FIX STATUS. 

Under Section 204 of the Transportation Act, rail¬ 
roads privately operated during the Federal Control 
period in order to receive the measure of compensa¬ 
tion provided by that Section must obtain from the 
Interstate Commerce Commission a certificate show¬ 
ing the deficit sustained. In the case of the Abilene & 
Southern Railway Company 8 application was made 


6Abilene & Southern Ry. v. Int. Com. Com.—Ct. App. D. C. S Fed. (2) 
901. i 
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for such a certificate. In that case it was agreed as 
between the claimant and the Director General that 
for a part of the Federal Control period the properties 
of the claimant were privately operated and for the 
remainder of the federal control period its properties 
were under federal control. Upon application to the 
Interstate Commerce Commission for the certificate 
required, the Commission, however, held (obviously as 
a conclusion of law) that notwithstanding the agree¬ 
ment as between the Director General and the car¬ 
rier, the properties of the carrier were under federal 
control during the first six months of the federal con¬ 
trol period and refused to issue the certificate applied 
for. Upon application to the Supreme Court of the 
District of Columbia for mandamus, the mandamus 
was refused primarily on the ground that the finding of 
the Commission was not reviewable by the court and 
this decision of the Supreme Court of the District was 
sustained upon appeal to this court. It is therefore 
clear that the status of a carrier cannot be fixed by 
agreement as between the carrier and the Director 
General. 

EFFECT OF WAIVER UNDER SECTION 3. 

It is respectfully submitted that the Director Gen¬ 
eral is not justified in construing Section 3 of the con¬ 
tract as a waiver of all claims against the United 
States arising under the Federal Control Act. As we 
have already seen this section provides that 

“The company accepts the terms and condi¬ 
tions of said Federal Control Act and the terms 
of this agreement and expressly accepts the cov¬ 
enants and obligations of the Director General in 
this agreement set out and the rights arising 
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thereunder, in full adjustment, settlement, satis¬ 
faction and discharge of any and all claims and 
rights at law or in equity which it now has or 
hereafter can have against the United States, the 
President, the Director General or any agent or 
agency thereof by virtue of anything done or 
omitted pursuant to the Acts of Congress herein 
referred to.” (R. 17) 

i 

i 

When this section is read in connection with Section 
11, which brings the plaintiff fully within the terms 
and under control of the Federal Control Act, it seems 
clear that the plaintiff was justified in assuming that 
by this agreement it was restored to all the benefits 
of that act and not that it waived all of its rights in 
consideration of the obligation on the part of the Di¬ 
rector General to ‘‘fairly” divide rates for services 
jointly performed and to “equitably” allot cars. Un¬ 
less the construction claimed by the plaintiff is given 
to this section there would seem to be no consideration 
for the waiver since the President, for whom the Di¬ 
rector General acted in relinquishing plaintiff from 
federal control, made it a condition of such relinquish¬ 
ment by his announcement that all roads- so relin¬ 
quished should receive a fair division of rates and an 
equitable allotment of cars. 

STATUS OF PLAINTIFF A MATTER OF LAW 
RATHER THAN FACT, OR AT LEAST A 
MIXED QUESTION OF LAW AND FACT. 

Whether claim is made by plaintiff against the 
United States through the Interstate Commerce Com¬ 
mission for the measure of compensation provided by 
Section 204 of the Transportation Act, 7 or against 


741 S. L. 460. K. 10. 
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the United States through the Director General for 
the measure of compensation provided by Section 1 
of the Federal Control Act, its status would seem to 
be a matter of law rather than a matter of fact, or at 
most, a mixed question of law and fact. Section 1 of 
the Federal Control Act and Section 204 of the Trans¬ 
portation Act extend the benefits of these acts to car¬ 
riers connecting or competing with railroads under 
federal control. It is not denied that plaintiff con¬ 
nects or competes with a carrier under federal control 
and it therefore comes within the purview of both 
statutes. The Director General, however, has refused 
to recognize plaintiff as entitled to the benefits of the 
Federal Control Act because its properties were not 
actually operated by him, whereas the Interstate Com¬ 
merce Commission has refused to recognize carriers 
similarly situated as being privately operated during 
the federal control period, since by the President’s 
proclamation and Section 1 of the Federal Control 
Act they were brought under federal control. 

The assumption of the Director General, under 
which the contract was executed, that plaintiff’s 
status as “under federal control” or as “privately op¬ 
erated” was to be determined merely by a considera¬ 
tion of the facts in the case clearly constitutes a mis¬ 
take of law. 

THE ISSUE RAISED BY THE PLEADINGS. 

IVe have deemed it necessary to review in some de¬ 
tail the facts in the case before discussing the issue 
raised by the pleadings since the nature of relief 
sought must be considered in determining whether or 
not the United States is a necessary party to this suit. 

As the defendant’s motion to dismiss is in the na¬ 
ture of a demurrer, the averments of the petition must 
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be accepted as true and no issues of fact are involved 
in these proceedings. The question the court is now 
called upon to decide is whether or not the United 
States is a necessary party to a suit of this character. 

UNITED STATES NOT A NECESSARY PARTY. 

This is not a suit against the United States nor is 
it a proceeding in which the United States is a neces¬ 
sary party defendant. It is merely a preliminary step 

j 

necessary to establish the status of the plaintiff either 
as under federal control during the period involved 
or as a privately operated railroad. It is a proceeding 
to correct an administrative act of the Director Gen¬ 
eral acting as agent for the President made under 
mistakes of fact and law. It is somewhat isimilar in 
character to a suit to enjoin an administrative official 
from doing an ultra vires or illegal act or a suit to 
mandamus an administrative official to require him to 
conform to some statutory mandate. The principle in¬ 
volved was considered by the Supreme Court of the 
United States in the case of Goltra vs. Weeks* In 
that case officers of the War Department having taken 
possession of certain ships claimed to have been leased 
to the plaintiff, suit was instituted in the United States 
District Court for the eastern district of Missouri to 
enjoin the seizure of such boats and to have those 
which had already been seized restored to the posses¬ 
sion of the plaintiff. It was contended by the govern¬ 
ment inter alia, that this suit could not be maintained 
because the United States had not been made a party. 
In discussing this question Chief Justice Taft, who 
delivered the opinion of the court, in the course of 
his opinion said: 


8271 U. S. 536. 
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“We cannot agree with the Circuit Court of 
Appeals that the United States was a necessary 
party to the bill. The bill was suitably framed to 
secure the relief from an alleged conspiracy of 
the defendants without lawful right to take away 
from the plaintiff the boats of which by lease or 
charter he alleged that he had acquired the lawful 
possession and enjoyment for a term of five years. 
He was seeking equitable aid to avoid a threatened 
trespass upon that property by persons who were 
government officers. If it was a trespass, then 
the officers of the government should be re¬ 
strained, whether they profess to be acting for 
the government or not. Neither thev nor the gov- 
ernment which they represent could trespass upon 
the property of another and it is well settled that 
they may be stayed in their unlawful proceeding 
by a court of competent jurisdiction, even though 
the United States, for whom they may profess to 
act, is not a party, and cannot be made one. By 
reason of their illegality their acts or threatened 
acts are personal and derive no official justifica¬ 
tion from their doing them in asserted agency for 
the government. The point is fully covered by 
Philadelphia Company v. Stimson , 223 U. S. 605, 
56 L. Ed. 570, 32 Ct. Hep. 340. In that case the 
court in the course of its opinion said: 

‘If the conduct of the defendant constitutes 
an unwarrantable interference with property of 
the complainant, its resort to equity for pro¬ 
tection is not to be defeated upon the ground 
that the suit is one against the United States. 
The exemption of the United States from suit 
does not protect its officers from personal lia¬ 
bility to persons whose rights of property they 
have wrongfully invaded.’ (Citing a long line 
of cases.) 

“And in case of an injury threatened by his 
illegal action the officer cannot claim immunity 
from injunction process.” 
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While it is not, of course, suggested that the Direc¬ 
tor General’s action in this case constituted an illegal 
trespass, the principle involved in the Goltra case 
would seem to be applicable in the instant case since 
the execution of this contract under a mutual mistake 
of fact and law will result in depriving the plaintiff of 
a just claim against the United States unless it is 
rescinded, modified, or construed so as to carry out 
the true intent of the parties. The action of the Di¬ 
rector General was personal and administrative and 
the relief sought is merelv to correct errors made in 
the execution of the contract. 

CONTRACT ENTERED INTO NOT A CONTRACT 
WITH THE UNITED STATES IN ITS GOV¬ 
ERNMENTAL CAPACITY. 

While the Director General as Agent of the Presi¬ 
dent in control of the operation of the railroad sys¬ 
tems of the United States is no doubt an officer of the 
United States, when he entered into the contract here 
involved he was acting in a private or business capacity 
as the operator of railroads. The status of the United 
States was somewhat analogous to that of the lessee 
of the railroad svstems of the United States for the 
war period and the principle here involved is some¬ 
what analogous to that discussed by the Supreme 
Court of the United States in the case of the State of 
Georgia vs. City of Chattanooga . 9 

In that case the State of Georgia sought to enjoin 
the city of Chattanooga from appropriating for street 
purposes certain lands constituting a part of a rail¬ 
road vard owned bv the State of Georgia in Chat- 
tanooga, it being claimed that lands owned by it could 


'->264 U. S. 472. 
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not be condemned by the State of Tennessee under the 
right of eminent domain. In discussing this question 
Mr. Justice Butler, who delivered the opinion of the 
court, in the course of his opinion said: 

“The State of Georgia and its lessee were 
named as parties. Notice was given to Georgia 
as a non-resident by publication. Having di¬ 
vested itself of its sovereign character and having 
taken on the character of those engaged in the 
railroad business in Tenn. (Bank of U. S. vs. 
Planters Bank supra) its property there is as 
liable to condemnation as that of others, and it 
has and is limited to the same remedies as are 
other owners of like property in Tennessee.” 
(Italics ours.) 

In the case of the Bank of United States vs. Planters 
Bank of Georgia, 10 the question was raised whether 
the circumstance that the state was a corporator 
brought the cause within the clause of the Constitution 
which gives jurisdiction to the Supreme Court where 
a state is a party or within the Eleventh Amendment. 
Mr. Chief Justice Marshall in delivering the opinion 
of the court said: 

“A suit against the Planters Bank of Georgia 
is no more a suit against the State of Georgia 
than against any other individual corporator. 
The state is not a party that is an entire party 
to the cause.” 

In the instant case, the Director General as the op¬ 
erator of the railroads was acting in a more or less 
private capacity and the status of the United States 

109 Wheat. 904. See also Sloan, etc., v. Fleet Corp., 258 U. S. 549; 
Hall v. Wise., 103 U. S. 5; Sou. Carolina v. U. S., 199 U. S. 437; Fleet 
Corp. v. West. Union Tele. Co., 13 Fed. (2) 308. 
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being analogous to that of lessee is somewhat similar 
to what it would have been if the United States had 
owned the stock of the corporations engaged in the 
railroad business. We submit, therefore, that under 
the circumstances in this case the United States is not 
and should not be made a party defendant in these pro¬ 
ceedings. | 

St. L. Kermett & S. E. R. vs. United States. 

In St. L. Kermett Etc. Ry. vs. U. S. xl a contract 
similar to that involved in the present case was exe¬ 
cuted by the plaintiff and suit was instituted in the 
Court of Claims to recover damages alleged to have 
been sustained. The Court of Claims found for the 
defendant and an appeal was taken to the United 
States Supreme Court. In that case the only question 
at issue was the validity and effect of the release exe¬ 
cuted by the plaintiff. In the course of its opinion the 
Court said: 

i 

l 

“ There is no contention that the contract as 
written does not express the actual agreement nor 
a prayer that because of mutual mistake it should 
be reformed. The petition contains allegations 
which indicate that originally it was intended to 
challenge the validity of the contract because of 
duress, lack of consideration and want of power 
in the Director General to enter into the same, 
but the plaintiff’s brief declares that the sole ques¬ 
tion before the court is whether Section 3 of the 
contract is a settlement or waiver of the claim in 
suit and more specifically 4 it is not alleged nor 
now claimed that the contract was wholly and ab¬ 
solutely void because of total lack of considera¬ 
tion or because the same was executed under 
forcible and legal duress.’ ” 


11267 U. S. 347. 
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In the instant case the claim was and is made that 
the contract was executed under mutual mistakes of 
fact and of law and that it should be rescinded or re¬ 
formed or so construed as to express the real intent 
of the parties at the time of its execution. 

Until the court determines whether the plaintiff was 
“privately operated” or was “under federal control” 
within the meaning of these terms as used in the fed¬ 
eral control and transportation acts, the plaintiff is 
unable to assert its claim against the United States 
since the court has held that the finding of the Com¬ 
mission that roads similarly operated were “under 
federal control” is not reviewable and the Director 
General refuses to give effect to such a finding of the 
Commission. 

OTHER GROUNDS SET FORTH IN MOTION TO 

DISMISS. 

The contentions of the defendant: 

(a) That the bill does not state facts sufficient 
to constitute a valid cause of action against the 
defendant 

(b) That the plaintiff does not offer to do equity 

(c) That there is a plain and adequate remedy 
at law 

(d) That the averments of the bill are incon¬ 
sistent and 

(e) That plaintiff has been guilty of laches (R. 

21 ) 


can hardly be seriously urged. 

Accepting the averments of the bill as true we 
submit: 

(a) That the statements therein contained clearly 
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show that the contract involved was entered into under 
mutual mistakes of fact and law. That if defendant’s 
interpretation is accepted there was no consideration 
for the release of plaintiff’s statutory rights and that 
it was required to execute this contract in order to re¬ 
ceive the fair division of rates and equitable allotment 
of cars assured to plaintiff when it was relinquished 
from federal control. 

(b) That plaintiff merely asked that its status be 
fixed in order that it may assert its proper claim. 

(c) That until its status is judicially determined it 
has no adequate remedy at law. 

(d) That if any averments of the bill are incon¬ 
sistent such averments are merely descriptive of the 
inconsistent provisions of the contract. 

(e) That defendant’s failure or refusal to accept 
the Interstate Commerce Commission’s finding as to 
the status of plaintiff and other roads similarly situ¬ 
ated and to recognize plaintiff’s claim cannot be 
pleaded as laches since the statute fixes no time within 
which such claim must be prosecuted. 

It is therefore respectfully submitted that the de¬ 
cision of the Supreme Court of the District of Col¬ 
umbia dismissing plaintiff’s bill should be reversed 
and that this cause should be remanded for further 
hearing on its merits. i 

Respectfully submitted, 

M. C. Elliott^ 

Geo. H. Parker, 
Counsel for Appellant. 

Flint River & N. E. Ry. Co., 
Southern Bldg., 

Washington, D. C. 


Sept. 16, 1927. 
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In the Court of Appeals of the District of 

Columbia 


No. 4570 | 

Flint River & Northeastern Railroad Company, 

appellant 

v. 

! 

A. W. Mellon, Director General of Railroads as 
Agent for the President of the United States, 
appellee 


brief of appellee 


STATEMENT 


Upon the stipulation of counsel this Court has 
permitted the companion case of Fort Smith, Subi- 
aco and Bock Island Railroad Co, v. Mellon, No. 
4569, to be consolidated with and heard on the 
brief in Docket 4570. The contracts in the two 
cases are different, but the questions raised by the 
motions to dismiss are substantially the same. 

j 

Throughout this brief we will follow the designa¬ 
tion used by opposing counsel in his brief and call 
the appellant the plaintiff, and the appellee the 
defendant. 

The President took over the operation of certain 
railroads on December 27, 1917, by proclamation, 

in which a Director General was appointed to 

(i) 


0G44iv 
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operate railroads under Government control (40 
Stat. 1733); and by the Federal Control Act ap¬ 
proved March 21, 1918 (40 Stat. 451), provision 
was made for compensation for such railroads. 

The Transportation Act approved February 28, 
1920 (41 Stat. 456), provided for the settlement of 
matters arising out of Federal control. It also, by 
section 204, authorized, under certain conditions, 
the reimbursement of deficits during Federal con¬ 
trol to railroads which had not been operated by the 
Government. 

In a proceeding before the Board of Referees or 
in the courts under section 3 of the Federal Control 

Act. the Director General or the United States is 

/ 

a party plaintiff or defendant, but neither the 
United States nor the Director General is a party 
in an application under section 204 of the Trans¬ 
portation Act, as is obvious from the statutes 
themselves. 

Pursuant to the authority given him, the Director 
General of Railroads, ‘‘acting on behalf of the 
United States and the President’ 7 (R. 14), entered 
into a certain contract with the plaintiff dated May 
7, 1919. 

The plaintiff’s difficulties arise from the following 
situation: 

When short lines such as that of the plaintiff have 
applied to the Director General, or the Board of 
Referees, and the courts for compensation under 
the provision of the Federal Control Act, the 
Director General has taken the position— 
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(1) That the line was not under Federal control; 

(2) That if it was taken over it was not damaged 
by the taking; and 

(3) That if it was damaged section 3 of the con¬ 
tract waived any claim it might have. 

The last two contentions have been sustained in 
Marion and Rye Valley Ry . v. U. S., 270 U. S. 280; 
St. LK . & S. E. R. R. v. U. S. 267, U. S. 346, and 
C., T. & S R. Co . v. U. S., 267 U. S. 350. 

On the other hand, when plaintiff applied for 
reimbursement under section 204, the Commission 
held that during the first six months of 1918 plain¬ 
tiff was under Federal control, and therefore was 
not entitled to any reimbursement for that time, but 
gave a certificate to the Secretary of the Treasury 
for the remaining period. ( Deficit Settlement with 
the Flint River & Northeastern R. R 82 I. C. C. 
387.) ; 

This suit asks that the contract of May, 1919, “be 
rescinded or be construed and, so far as may be 
necessary, modified or reformed so as to express the 
intention of the parties” (R. 12), it being claimed 
that because of mutual mistakes of fact and law the 
contract has operated to deprive the plaintiff of its 
compensation under the Federal Control Act, and 
also of its reimbursement under section 204 of the 

Transportation Act. The primary purpose, how- 

! 

ever, is to have this Court determine whether it was 
privately operated, or was under Federal control 
during the first six months of 1918. (See plaintiff’s 

i 

brief, pages 13 and 18.) 
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BRIEF OF ARGUMENT 

The following are the grounds for the defend¬ 
ant’s motion to dismiss and the authorities in sup¬ 
port thereof: 

I 

The court has no jurisdiction: 

Du Pont v. Davis, 264 U. S. 456. 

Davis v. Donovan, 265 U. S. 257. 

Whalen Paper & Pulp Co. v. Davis, 288 
Fed. 438 (53 App. D. C. 84). 

U. S. ex rel. Rauch v. Davis, 8 F. (2nd) 907 
(56 App. D. C. 46). 

St. L., K. & S. E. R. R. v. U. S., 267 IT. S. 
346. 

C., T. & S. R. Co. v. U. S., 267 IT. S. 350. 

A 7 . C. R. R. v. Lee, 260 U. S. 16. 

N. P. R. Co. v. A 7 . D., 250 U. S. 135. 

Davis v. Corona Coal Co., 265 U. S. 219. 
Record, 14, 25. 

Transportation Act, 41 Stat. 456. 

II 

The bill states no cause of action: 

Proclamation of President, 44 Stat. Vol. 
II, Part I, pp. 27-28. 

Transportation Act, 41 Stat. 456. 

Record, 2. 

U. S. ex rel. Rauch v. Davis, 8 F. (2nd), 
908 (56 App. D. C. 46). 

Jenness v. Payne, 125 At. 675. 

Deficit settlement with Flint River & 
Northeastern R. R., 82 I. C. C. 387. 
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'Thompson v. Phoenix Life Ins. Co., 136 
U. S. 287. | 

111 

l 

Plaintiff does not offer to do equity: 

Record, 18. 

i 

IV | 

There is a plain, adequate, and complete remedy 
at law: 

Transportation Act, 41 Stat. 45$. 

Federal Control Act, 40 Stat. 451. 

Y | 

j 

The averments of the bill are inconsistent: 

__ I 

Record, 3,11. | 

VI | 

Plaintiff has been guilty of laches: 

Record, 5, 8. 

ARGUMENT 

I j 

THE COURT HAS NO JURISDICTION 
.Plaintiff is in error in stating (brief, pp. 2, 13) 

I 

that the motion to dismiss for want of jurisdiction 
is based principally upon the ground that the 
United States had not been made a party, and that 
the question this Court is now called upon to decide 
is whether the United States is a necessary party. 
That point has not been raised by the defendant. 
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His position is that the bill is in reality one against 
the United States, but that as there is no statutory 
consent for such a suit, the Court is without 
jurisdiction. 

There is no doubt that suits against this defend¬ 
ant growing out of Federal control of railroads are 
suits against the United States, and consequently 
must be brought strictly within the terms of the 
consent to be sued. Du Pont v. Davis, 264 U. S. 
456; Davis v. Donovan, 265 U. S. 257; Wlialen 
Paper cf* Pulp Co. v. Davis, 288 Fed. 438 (53 App. 
D. C. 84); U. S. ex rel . Rauch v. Davis, 8 F. (2nd), 
907 (56 App. D. C. 46). Plaintiff apparently does 
not deny this, but seeks to evade it by arguing that 
this particular suit is to correct an administrative 
act of the Director General, acting as agent for the 
President, made under mistake of fact and law. 
(Brief, p. 13.) It is stated that while the Director 
General operated the railroads as an officer of the 
United States, “when he entered into the contract 
here involved he was acting in a private or business 
capacity as the operator of railroads,” and that the 
“status of the United States was somewhat analo¬ 
gous to that of the lessee of the railroad systems of 
the United States for the war period.” (Brief, 
p. 15.) 

The Supreme Court of the United States has de¬ 
cided squarely against both of these contentions. 

The contract itself (R. 14) shows that it is made 

bv the “Director General of Railroads * * * 
•/ 
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acting on behalf of the United States and the Presi¬ 
dent, under the powers conferred on him by the 
Proclamation of the President, 7 ’ so that there can 
be no question but that it was made by the Director 
General in his official capacity. 

In St. Louis, Kennett and Southeastern R. R. v. 
United States, 267 U. S. 346, and the companion 
case of Cairo, T. <£* S. R. R. v. United States, 267 
U. S. 350, the Supreme Court held that contracts 
similar to those in question in these two cases 
(which are the standard forms of contracts used in 
like cases) were within the authority of the Director 
General. 

In N. C. R. R. v. Lee, 260 U. S. 16, it was decided 
that the railroads were not operated by tlie United 
States as lessee, but under a power in the nature of 
eminent domain. 

The Supreme Court has also held in Du Pont v. 
Davis, 264 U. S. 456, at page 462: 

In taking over and operating the railroad 
systems of the country the United States did 
so in its sovereign capacity, as a war meas¬ 
ure, under a right in the nature of eminent 
domain (citing cases); and it m$.y not be 
held to have waived any sovereign right or 
privilege unless plainly so provided. 

See also Northern Pacific R. R. v. North Dakota, 
250 U. S. 135; N. C. R. R. v. Lee, 260 U. S. 16; Davis 
v. Corona Coal Company, 265 U. S. 219. j 

This Court, as well as the Supreme Court of the. 
United States, has recognized that suits on causes of 


i 
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action arising out of Federal control are suits 
against the United States and must be brought 
strictly within the terms of the consent to be sued. 
Whalen Paper & Pulp Co. v. Davis, 288 Fed. 438 
(53 App. D. C. 84). 

Therefore, both of the premises upon which plain¬ 
tiff's arguments are based are erroneous. 

Since the United States operated the railroads in 
its sovereign capacity and not as lessee the cases 
cited by plaintiff (Brief, pp. 15, 16) are not in 
point, because all of them are based upon the fact 
that the State was acting in a private capacity or 
through a separate corporation the stock of which 
was owned by the State. For instance, in the cases 
involving the Fleet Corporation cited by plaintiff 
(p. 16) it was expressly held that the Emergency 
Fleet Corporation was a separate entity and was not 
the Government, although the Government owned 
the stock of the corporation, which has the right to 
sue and to be sued as any other corporation. 

It is admitted by plaintiff (p. 15) that there is no 
suggestion that the Director General has done any 
illegal act in this case, so that Goltra v. Weeks, 271 
U. S. 536 (cited p. 13) is of no assistance. 

The person before the court under the summons 
is “A. W. Mellon, Director General of Railroads 
as Agent for the President of the United States.” 
(R. 25.) The office of Agent of the President is 
created by section 206 of the Transportation Act, 
and is solely for the purpose of providing a method 
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for suing the Government on causes of action aris¬ 
ing out of Federal control. The agent of the Presi¬ 
dent has no other powers or duties, and no actions 
can be maintained against him, except those under 
section 206 of the Transportation Act. Couhsel for 
the plaintiff stated below in open court (R. 25) that 
this suit was not instituted under section 206 of the 
Transportation Act. Obviously, therefore, the 
court is without jurisdiction since no suit can be 
maintained against the Agent of the President 
except one which is brought under section 206. 

Clearly the Court has no jurisdiction of the sub¬ 
ject matter of the bill and motion to dismiss should 
be sustained. 

ii j 

THE BILL STATES NO CAUSE OF ACTION ! 

Wliat is said in the concluding paragraphs of 
the preceding section of this brief demonstrates 
that the bill does not and can not state anv cause 

4/j 

of action against this defendant, since the suit is 
not filed under the only section of the law which 
authorizes suits against this particular defendant; 
that is, the Agent of the President. 

As a matter of fact, in the body of the bill (R. 2, 
etc.) the only cause of action attempted to be alleged 
is against the Director General and not against the 
Agent. There is no consent to sue the Government 
through the Director General. The Director Gen¬ 
eral is an entirely different entity from the Agent 
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for the President. The Director General and the 
Agent are named by different proclamations of the 
President (44 Stat., Vol. II, part I, pages 27, 28, 
Proclamations), and under different sections of the 
law. The Director General is appointed under the 
authority granted the President by sections 202 and 
211 of the Transportation Act, and the Agent under 
the authoritv of section 206. 

Being separate and distinct entities, service on 
the agent in this case does not bring the Director 
General into court. See U. S. ex rel. Bauch v. 
Davis, 8 F. (2nd), 808 (56 App. D. C. 46); Jen ness 
v. Payne, 125 Atl. 675. 

The bill must, therefore, be dismissed as to this 
defendant, because it states no cause of action 
against him. 

Indeed, the bill does not contain the necessary 
allegations to constitute a good cause of action for 
reformation or rescission, for it does not show, for 
example, what agreement plaintiff claims actually 
was made; nor offer to do equity by restoring the 
defendant to his original position; nor allege that 
the plaintiff will suffer irreparable injury; nor 
show that plaintiff has applied to the Director G en- 
eral or the Board of Referees for compensation 
under the terms of the Federal Control Act and 
been denied such compensation by reason of the 
contract; nor state that plaintiff has applied to the 
Commission under section 204 and been denied 
relief because of the terms of the contract. As a 
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matter of fact this plaintiff applied to the Commis¬ 
sion under section 204 in a proceeding known as 
Deficit Settlement with Flint River and Northeast- 
ern Railroad, 82 I. C. C. 387, and received the bene¬ 
fits of section 204 for the period subsequent to June 
25, 1918, but wns refused the benefits during the 
period January 1, 1918, to June 25, 1918, not by 
reason of this contract, but upon a finding of the 
Commission that plaintiff was under Federal con¬ 
trol. 1 

Neither the Director General nor the Agent of 
the President is a party to a proceeding under sec¬ 
tion 204, so that in view of the finding of the Com¬ 
mission in the report just cited, a reformation of 
the contract would serve no useful purpose in any 
proceeding under section 204, because no rights 
could be enforced under the contract as reformed. 
Consequently, reformation should not be made. 
(See Thompson v. Phoenix Life Insurance Go,, 136 
U. S. 287.) | 

III j 

PLAINTIFF DOES NOT OFFER TO DO EQUITY 

Plaintiff received many valuable considerations 
under this contract. (R. 18,. sections 6, 7, 8, and 9.) 
Plaintiff does not offer to restore the Director Gen¬ 
eral to his original position with respect to these 
or the other advantages which the plaintiff obtained. 

1 A similar report in. the case of Fort Smith , Subiaco , 
and Rock Island R. R. will be found ii/j. C. C. 661. 
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IV 

THERE IS A PLAIN”, ADEQUATE, AND COMPLETE REMEDY 

AT LAW 

The primary purpose of the bill, as shown by the 
plaintiff’s brief, is to have this Court determine 
whether or not the plaintiff was under Federal con¬ 
trol, in order that plaintiff may use such a finding 
in further efforts to obtain reimbursement or com¬ 
pensation. Section 204 prescribes the procedure 
for obtaining reimbursement, and the plaintiff has 
an adequate remedy at law under that section, even 
though the Commission’s finding may be final. A 
complete and adequate remedy at law under the 
provisions of the Federal Control Act can be had 
through the Board of Referees, the Court of 
Claims, and the Supreme Court of the United 
States. 

V 

THE AVERMENTS OF THE BILL ARE INCONSISTENT 

It is specifically alleged in paragraph 5 (R. 3) 
that the plaintiff was under Federal control, and in 
paragraph 24 (R. 11) it is directly alleged that the 
plaintiff now believes he was not under Federal 
control. 

VI 

PLAINTIFF HAS BEEN GUILTY OF LACHES 

Although it is alleged in the bill (R. 5, 8) that 
from the very beginning the Director General has 
insisted that it was not under Federal control, plain- 
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tiff has not sought to have the contract reformed 
until this bill was filed in 1926, or seven vears after 
the contract was made. 

VII 

CONCLUSION 


Plaintiff suggests (Brief, p. 19) that the contract 
is without consideration and was made under du¬ 


ress. Neither of these grounds is alleged in the 
bill, and consequently should not be considered. 
However, the Supreme Court in St. L., Kennett 
and Southeastern R. R. v. U. S., 267 I. C. C. 346, 
and C., T. <f* S. R. R . v. U. S., 267 U. S. 350, decided 
against both of them, holding that since the con¬ 


tracts were under seal no consideration was neces¬ 


sary, and that allegations similar to those suggested 
on page 19 of the brief were not sufficient to consti¬ 
tute legal duress. 

Furthermore, as already pointed out, plaintiff 

received verv valuable consideration. 

•/ 

In view of the foregoing, it is respectfully sub- 

i 

mitted that the order of the lower Court dismissing 
the bill is correct and should be affirmed. 


Sidney F. Andrews, 
Alex. M. Bull, 

Counsel for Appellee . 
Washington, D. C., September 30 , 1927 . 
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